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the evidential burden of showing that 
the evidence adduced, or likely to be 
adduced, by the defendant is, or is 
likely to be, less cogent because of the 
delay is on the defendant. If relevant or 
potentially relevant documentation has 
been destroyed or lost by the defendant 
irresponsibly, that is a factor which may 
weigh against the defendant.

6 The prospects of a fair trial are important. 
The Limitation Acts are designed to 
protect defendants from the injustice of 
having to fight stale claims, especially 
when any witnesses the defendant might 
have been able to rely on are not available 
or have no recollection and there are no 
documents to assist the court in deciding 
what was done or not done and why.

7 Subject to considerations of 
proportionality, the defendant only 
deserves to have the obligation to pay 
due damages removed if the passage 
of time has significantly diminished 
the opportunity to defend the claim on 
liability or amount.

8 It is the period after the expiry of the 
limitation period which is referred to 
in sub-subsections 33(3)(a) and (b) and 
carries particular weight. The court may 
also, however, have regard to the period of 
delay from the time at which section 14(2) 
was satisfied until the claim was first 
notified. The disappearance of evidence 
and the loss of cogency of evidence even 
before the limitation clock starts to tick is 
also relevant, although to a lesser degree.

9 The reason for delay is relevant and may 
affect the balancing exercise. If it has 
arisen for an excusable reason, it may 
be fair and just that the action should 
proceed despite some unfairness to the 
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n Carroll v The Chief Constable of Greater 
Manchester Police [2017] EWCA Civ 1992, 
[2017] All ER (D) 48 (Dec) the claimant 
was a serving police officer involved in 

covert drug operations that required him to 
undertake test purchases of heroin. His case 
centred on an allegation that he was exposed 
to the drug in circumstances that led to him 
become addicted and subsequently develop 
a serious depressive disorder. Limitation was 
tried as a preliminary issue and the claimant 
succeeded as a litigant in person. The 
defendant appealed.

On appeal to the Court of Appeal the 
claimant accepted that the trial judge had 
erred by taking into account the consequences 
of disclosing his addiction to his employer 
as part of the s 14 enquiry; indeed, he must 
have appreciated that he was addicted when 
consulting the Lifeline drugs charity more 
than four years before his claim was brought. 
It was therefore between a year and 18 
months out of time. However, the claimant’s 
addiction and the significant consequences 
of admitting it to the defendant were clearly 
factors that the judge was able to weigh in the 
balance in exercising his s 33 discretion.

Doubtless this case will be cited as the 
lead authority on the application of s 33 of 
the Limitation Act 1980 (LA 1980) for some 
considerable time to come, not for having 
determined any novel or interesting point of 
law, but because of the comprehensive and 
helpful synopsis of the relevant principles 
provided by Sir Terence Etherton MR at 
paragraph 42 of the court’s judgment. Before 
any further analysis, it is worth setting out the 
13 propositions that he highlighted.

Relevant principles
Section 33(3) of LA 1980 requires the court, 

when exercising its discretion under section 
33(1), to have regard to all the circumstances 
of the case but also directs the court to have 
regard to the five matters specified in sub-
sections 33(3)(a)-(f). There are numerous 
reported cases in which the court has 
elaborated on the application of that statutory 
direction in the context of the particular 
facts of the case. In many of the cases the 
court has stated various principles of general 
application. The general principles may be 
summarised as follows.
1 Section 33 is not confined to a ‘residual 

class of cases’. It is unfettered and requires 
the judge to look at the matter broadly.

2 The matters specified in section 33(3) 
are not intended to place a fetter on the 
discretion given by section 33(1), but to 
focus the attention of the court on matters 
which are likely to call for evaluation in 
the exercise of the discretion and must be 
taken into a consideration by the judge.

3 The essence of the proper exercise of 
the judicial discretion under section 33 
is that the test is a balance of prejudice 
and the burden is on the claimant to 
show that his or her prejudice would 
outweigh that to the defendant. Refusing 
to exercise the discretion in favour of a 
claimant who brings the claim outside the 
primary limitation period will necessarily 
prejudice the claimant, who thereby loses 
the chance of establishing the claim.

4 The burden on the claimant under section 
33 is not necessarily a heavy one. How 
heavy or easy it is for the claimant to 
discharge the burden will depend on the 
facts of the particular case.

5 Furthermore, while the ultimate burden 
is on a claimant to show that it would 
be inequitable to disapply the statute, 
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and argue that it has been prejudiced by 
the mere fact of the expiry of the primary 
limitation period in personal injury claims.
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defendant due to the delay. If there are no 
good reasons for the delay or its length, 
there is nothing to qualify or temper the 
prejudice which has been caused to the 
defendant by the effect of the delay on the 
defendant’s ability to defendant the claim.

10 Delay caused by the conduct of the 
claimant’s advisers rather than by the 
claimant may be excusable in this context.

11 In the context of reasons for delay, 
it is relevant to consider under sub-
section 33(3)(a) whether knowledge or 
information was reasonably suppressed 
by the claimant which, if not suppressed, 
would have led to the proceedings 
being issued earlier, even though the 
explanation is irrelevant for meeting the 
objective standard or test in section 14(2) 
and (3) and so insufficient to prevent the 
commencement of the limitation period.

12 Proportionality is material to the exercise 
of the discretion. It may be relevant 
that the claim has only a thin prospect 
of success, that the claim is modest 
in financial terms so as to give rise to 
disproportionate legal costs, that the 
claimant would have a clear case against 
his or her solicitors, and, in a personal 
injury case, the extent and degree of 
damage to the claimant’s health and 
enjoyment of life.

13 An appeal court will only interfere with 
the exercise of the judge’s discretion 
under section 33, as in other cases of 
judicial discretion, where the judge has 
made an error of principle, such as taking 
into account irrelevant matters or failing 
to take into account relevant matters, 
or has made a decision which is wrong, 
that is to say the judge has exceeded the 
generous ambit within which a reasonable 
disagreement is possible.

Discussion
It is perhaps worth appreciating that the 
only relevance of ss 11 and 14 is to whether a 
claimant requires the permission of the court 

to pursue his or her claim. Put another way, 
establishing when the primary limitation 
period expired, or when a claimant acquired 
sufficient knowledge to bring his or her claim, 
aids in determining how late the claim may 
have been brought. Interestingly, the Master 
of the Rolls did not think it necessary to reach 
a determination of the s 14 point in Carroll, 
suffice it to say that the claim was out of time 
by an estimated 12 to 18 months.

As Baroness Hale observed in A v Hoare 
[2008] UKHL 6 (at paragraph 50) it may in 
fact be more satisfactory to transfer questions 
relating to a claimant’s date of knowledge into 
the exercise of the s 33 discretion: ‘Then the 
injustice to a claimant who may be deprived 
of his claim, perhaps as a result of the very 
injuries which gave rise to it, can be balanced 
against the injustice to a defendant who may 
be called upon to defend himself a long time 
after the event when important evidence may 
no longer be obtainable.’

In short, therefore, it is unnecessary to 
become burdened by concerns about the 
extent to which a claim is late. It is far more 
profitable to focus instead on the effect of 
the delay. Hence, the claimant in Carroll was 
willing to concede that his claim had been 
brought out of time.

In some respects that task of the Court 
of Appeal was straightforward. On the one 
side was a delay of 12 to 18 months where 
the alleged breaches had brought about a 
profoundly life altering psychiatric injury. 
Whereas on the other was a clear failure 
to undertake a reasonable enquiry of the 
most obvious sources of evidence and an 
inexplicable disposal of evidence that should 
have been retained. As was argued on behalf 
of the claimant, in large part the prejudice 
complained of by the defendant was ‘self-
inflicted’.

What Carroll illustrates well is the 
superficial attraction of determining 
limitation as a preliminary issue. This was 
highlighted by Jackson LJ in his Review of 
Civil Litigation Costs in July 2017 where at 

para 5.14 he stated: ‘…I strongly discourage 
the ordering of preliminary issue trials in 
the fast track. In some parts of the country, 
apparently, it is the practice to try limitation 
as a preliminary issue in ELD claims. This 
is generally unwise for four reasons: (i) 
There is much overlap of evidence between 
limitation and liability. (ii) The litigation will 
get hopelessly bogged down if the limitation 
decision goes on appeal. (iii) To have two 
trials of a fast track case drives up costs and is 
disproportionate. (iv) If the claimant wins on 
limitation and then loses on liability, the first 
trial has been a waste of time.’ I would submit 
one further reason, which is that it hands the 
complacent defendant a tactical advantage—
it need not prepare its case as if going to 
trial on liability. Instead of hedging its bets 
by being thoroughly prepared to resist the 
substantive action, at a preliminary hearing 
the defendant is entirely focused on depriving 
the claimant of the opportunity to have his or 
her claim heard. The judge is thus invited to 
perform what is essentially a false and sterile 
exercise, whilst the claimant is left to argue 
that there might have been far less prejudice 
to the defendant had it prepared its case to 
proceed on liability, as was the claimant’s 
submission in Carroll.

From a practical perspective, it is 
worthwhile bearing in mind the question put 
to the defendant’s counsel in Carroll when he 
was asked by Turner J if any of the prejudice 
relied upon by the defendant had been 
pleaded. Remembering that the defendant 
carries the evidential burden, it would be 
best practice to plead the full extent of any 
prejudice caused by the claimant’s delay, and 
any other reasons why the s 33 discretion 
should not be granted in his or her favour. 
Merely asserting that a claim is out of time is 
to miss the point of the exercise entirely.  NLJ
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